New Clause 21A

Awards of exemplary damages

(1) This section applies where—

(a) a relevant claim is made against a person (“the                                 defendant”),

(b) the defendant was a relevant publisher at the material   time,

(c) the claim is related to the publication of news-related           material, and
(d) the defendant is found liable in respect of the claim.
(2) Exemplary damages may not be awarded against the defendant in respect of the claim if the defendant was a member of an approved regulator at the material time.

(3) But the court may disregard subsection (2) if—

(a) the approved regulator imposed a penalty on the   defendant in respect of the defendant’s conduct or decided not to do so,

(b) the court considers, in light of the information available to the approved regulator when imposing the penalty or deciding not to impose one, that the regulator was manifestly irrational in imposing the penalty or deciding not to impose one, and

(c) the court is satisfied that, but for subsection (2), it would have made an award of exemplary damages under this section against the defendant.

(4) Where the court is not prevented from making an award of exemplary damages by subsection (2) (whether because that subsection does not apply or the court is permitted to disregard that subsection as a result of subsection (3)), the court—

(a) may make an award of exemplary damages if it considers it appropriate to do so in all the circumstances of the case, but

(b) may do so only under this section.
(5) Exemplary damages may be awarded under this section only if they are claimed.

(6) Exemplary damages may be awarded under this section only if the court is

satisfied that—

(a) the defendant’s conduct has shown a deliberate or reckless disregard of an outrageous nature for the claimant's rights,

(b) the conduct is such that the court should punish the defendant for it, and

(c) other remedies would not be adequate to punish that conduct.
(7) Exemplary damages may be awarded under this section whether or not another remedy is granted.
(8) The decision on the question of—

(a) whether exemplary damages are to be awarded under this section, or

(b) the amount of such damages, must not be left to a jury.
New Clause 22

Relevant considerations

(1) This section applies where the court is deciding whether the circumstances of the case make it appropriate for exemplary damages to be awarded under section [Awards of exemplary damages].

(2) The court must have regard to the principle that exemplary damages must not usually be awarded if, at any time before the decision comes to be made, the defendant has been convicted of an offence involving the conduct complained of.

(3) The court must take account of the following—

(a) whether membership of an approved regulator was available to the defendant at the material time;

(b) if such membership was available, the reasons for the defendant not being a member;
(c) so far as relevant in the case of the conduct complained of, whether internal compliance procedures of a satisfactory nature were in place and, if so, the extent to which they were adhered to in that case.

(4) The reference in subsection (3)(c) to “internal compliance procedures” being in place is a reference to any procedures put in place by the defendant for the purpose of ensuring that—

(a) material is not obtained by or on behalf of the defendant in an inappropriate way, and

(b) material is not published by the defendant in inappropriate circumstances.

(5) The court may regard deterring the defendant and others from similar conduct as an object of punishment.

(6) This section is not to be read as limiting the power of the court to take account of any other matters it considers relevant to its decision.
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Amount of exemplary damages

(1) This section applies where the court decides to award exemplary damages under section [Awards of exemplary damages].

(2) The court must have regard to these principles in determining the amount of exemplary damages—

(a) the amount must not be more than the minimum needed to punish the defendant for the conduct complained of;

(b) the amount must be proportionate to the seriousness of the conduct.

(3) The court must take account of these matters in determining the amount of exemplary damages—

(a) the nature and extent of any loss or harm caused, or intended to be caused, by the defendant’s conduct;

(b) the nature and extent of any benefit the defendant derived or intended to derive from such conduct.

(4) The court may regard deterring the defendant and others from similar conduct as an object of punishment.

(5) This section is not to be read as limiting the power of the court to take account of any other matters it considers relevant to its decision.
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Multiple claimants

(1) This section applies where a relevant publisher—

(a) is a defendant to a relevant claim, and

(b) is found liable to two or more persons in respect of the claim (“the persons affected”).

(2) In deciding whether to award exemplary damages under section [Awards of exemplary damages] or the amount of such damages to award (whether to one or more of the persons affected), the court must take account of any settlement or compromise by any persons of a claim in respect of the conduct.

(3) But the court may take account of any such settlement or compromise only if the defendant agrees.

(4) If the court awards exemplary damages under section [Awards of exemplary damages] to two or more of the persons affected, the total amount awarded must be such that it does not punish the defendant excessively.

(5) If the court awards exemplary damages under section [Awards of exemplary damages] to one or more of the persons affected, no later claim may be made for exemplary damages as regards the conduct
New Clause 25

Multiple defendants

(1) Any liability of two or more persons for exemplary damages awarded under section [Awards of exemplary damages] is several (and not joint or joint and several).

(2) Subsection (1) has effect subject to the law relating to the liability of a partner for the conduct of another partner.

(3) Where the liability of two or more persons for exemplary damages is several, no contribution in respect of the damages may be recovered by any of them under section 1 of the Civil Liability (Contribution) Act 1978.
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Awards of aggravated damages

(1) This section applies where—

(a) a relevant claim is made against a person (“the defendant”),

(b) the defendant was a relevant publisher at the material time,

(c) the claim is related to the publication of news-related material, and

(d) the defendant is found liable in respect of the claim.

(2) Aggravated damages may be awarded against the defendant only to compensate for mental distress and not for purposes of punishment.

(3) In this section, “aggravated damages” means damages that were commonly called aggravated before the passing of this Act and which—

(a) are awarded against a person in respect of the person’s motive or exceptional conduct, but

(b) are not exemplary damages or restitutionary damages.

(4) Nothing in this section is to be read as implying that, in cases where this section does not apply, aggravated damages may be awarded for purposes of punishment.
New Clause 27A

Awards of costs

(1) This section applies where—

(a) a relevant claim is made against a person (“the defendant”),

(b) the defendant was a relevant publisher at the material time, and

(c) the claim is related to the publication of news-related material.
(2) If the defendant was a member of an approved regulator at the time when the claim was commenced (or was unable to be a member at that time for reasons beyond the defendant's control or it would have been unreasonable in the circumstances for the defendant to have been a member at that time), the court must not award costs against the defendant unless satisfied that—

(a) the issues raised by the claim could have been resolved by using an arbitration scheme of the approved regulator, or

(b) it is just and equitable in all the circumstances of the case to award costs against the defendant.

(3) If the defendant was not a member of an approved regulator at the time when the claim was commenced (but would have been able to be a member at that time and it would have been reasonable in the circumstances for the defendant to have been a member at that time), the court must award costs against the defendant unless satisfied that—

(a) the issues raised by the claim could not have been resolved by using an arbitration scheme of the approved regulator (had the defendant been a member), or

(b) it is just and equitable in all the circumstances of the case to make a different award of costs or make no award of costs.

(4) For the purposes of subsections (2) and (3), a claim could have been resolved by using an arbitration scheme of an approved regulator if, at the time when the claim was commenced, the approved regulator had arrangements in place for an arbitration scheme under which the claim could have been referred for determination by an arbitrator appointed under the scheme.

(5) The Secretary of State must take steps to put in place arrangements for protecting the position in costs of parties to relevant claims who have entered into agreements under section 58 of the Courts and Legal Services Act 1990.

(6) This section is not to be read as limiting any power to make rules of court.

(7) This section does not apply until such time as a body is first recognised as an approved regulator.
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Meaning of “relevant publisher”

(1) In sections [Awards of exemplary damages] to [Awards of costs], “relevant publisher” means a person who, in the course of a business (whether or not carried on with a view to profit), publishes news-related material—

(a) which is written by different authors, and

(b) which is to any extent subject to editorial control.

This is subject to subsections (5) and (6).

(2) News-related material is “subject to editorial control” if there is a person (whether or not the publisher of the material) who has editorial or equivalent responsibility for—

(a) the content of the material,

(b) how the material is to be presented, and

(c) the decision to publish it.

(3) A person who is the operator of a website is not to be taken as having editorial or equivalent responsibility for the decision to publish any material on the site, or for content of the material, if the person did not post the material on the site.

(4) The fact that the operator of the website may moderate statements posted on it by others does not matter for the purposes of subsection (3).

(5) A person is not a “relevant publisher” if the person is specified by name in Schedule [Exclusions from definition of “relevant publisher”].

(6) A person is not a “relevant publisher” in so far as the person’s publication of news-related material is in a capacity or case of a description specified in Schedule [Exclusions from definition of “relevant publisher”].
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Other interpretative provisions

(1) This section applies for the purposes of sections [Awards of exemplary damages] to [Meaning of “relevant publisher”].

(2) “Approved regulator” means a body recognised as a regulator of relevant publishers.

(3) For the purposes of subsection (2), a body is “recognised” as a regulator of relevant publishers if it is so recognised by any body established by Royal Charter (whether established before or after the coming into force of this section) with the purpose of carrying on activities relating to the recognition of independent regulators of relevant publishers.

(4) “Relevant claim” means a civil claim made in respect of any of the following—

(a) libel;

(b) slander;

(c) breach of confidence;

(d) misuse of private information;

(e) malicious falsehood;

(f) harassment.

(5) For the purposes of subsection (4)—

(a) the reference to a claim made in respect of the misuse of private information does not include a reference to a claim made by virtue of section 13 of the Data Protection Act 1998 (damage or distress suffered as a result of a contravention of a requirement of that Act);

(b) the reference to a claim made in respect of harassment is a reference to a claim made under the Protection from Harassment Act 1997.

(6) The “material time”, in relation to a relevant claim, is the time of the events giving rise to the claim.

(7) “News-related material” means—

(a) news or information about current affairs,

(b) opinion about matters relating to the news or current affairs, or

(c) gossip about celebrities, other public figures or other persons in the news.
(8) A relevant claim is related to the publication of news-related material if the claim results from—

(a) the publication of news-related material, or

(b) activities carried on in connection with the publication of such material (whether or not the material is in fact published).

(9) A reference to the “publication” of material is a reference to publication—

(a) on a website,

(b) in hard copy, or

(c) by any other means;

and references to a person who “publishes” material are to be read accordingly.
(10) A reference to “conduct” includes a reference to omissions; and a reference to a person’s conduct includes a reference to a person’s conduct after the events giving rise to the claim concerned.
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‘Exclusions from definition of “relevant publisher”

Broadcasters
1 The British Broadcasting Corporation.

2 Sianel Pedwar Cymru.

3 The holder of a licence under the Broadcasting Act 1990 or 1996 who publishes news-related material in connection with the broadcasting activities authorised under the licence.

Special interest titles
4 A person who publishes a title that—

(a) relates to a particular pastime, hobby, trade, business, industry or profession, and

(b) only contains news-related material on an incidental basis that is relevant to the main content of the title.

Scientific or academic journals
5 A person who publishes a scientific or academic journal that only contains news-related material on an incidental basis that is relevant to the scientific or academic content.

Public bodies and charities
6 (1) A public body or charity that publishes news-related material in connection with the carrying out of its functions.

(2) “Public body” means a person or body whose functions are of a public nature.

Company news publications etc
7 A person who publishes a newsletter, circular or other document which—

(a) relates to a business carried on by the person, and

(b) only contains news-related material on an incidental basis that is relevant to the person’s business.

Book publishers
8 (1) A person who is the publisher of a book.

(2) “Book” does not include any title published on a periodic basis with substantially different content.
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Ministers were urged to resume talks over the future of press regulation last night amid fears among website owners and bloggers that they could be ensnared and bankrupted by the “confused” new system.

Hacked Off, the campaign group that helped to draw up the new regime, demanded further negotiations to clarify that lone bloggers and Tweeters, who had not been the intended target, would not be affected.

Publishers who refuse to sign up to the new regulator will open themselves up to big payouts in the courts if they are sued. Those who sign up will be protected, but could be hit with fines of up to £1 million from the new watchdog.

However, a number of bloggers raised concerns yesterday that the new rules risked inadvertently hitting anyone with a website, while others said major blogs would simply base themselves overseas to avoid being hit.

The Government’s proposals, due to become law next week, state that only websites that are run as a business, have several authors and are published in Britain, should be hit.

Hacked Off said the definition of the websites targeted had been drawn up by Oliver Letwin’s team of officials, and were added to the Crime and Courts Bill during the negotiations.

Evan Harris, associate director of Hacked Off, said his group had not agreed to the wording and called for further talks. He said there was time to “clarify” the proposals before they became law. “The drafting of this important ... set of definitions was not, despite Hacked Off’s request, properly covered in the cross-party talks,” he said. “We anticipated that there may be concerns and questions.

“Hacked Off is hoping to engage the parties and internet groups to ensure that ‘lone bloggers’ and small websites are not covered ... and, just as importantly, that they are reassured that they are not covered.

“Our view is that the Mailonline and The Huffington Post blog will be included and the Jack of Kent legal blog will be excluded, which is how it should be. Once understood, this may not be contentious between Hacked Off and the various parties, or indeed the internet interest groups.”

Iain Dale, a Tory blogger, said he feared that he could be forced to stop writing. “If what I read is even 50 per cent correct, I may well be forced to close down this blog for fear of being sued by some vexatious nutter who knows he can do it on a whim,” he said.

Paul Staines, who writes the Guido Fawkes political blog, said he would not sign up to the new regulator. He said he did not think the new system would be enforcable. “When you draft legislation at 2am in the morning, I think you are going to get shambolic results,” he told Radio 4’s World at One. “I don’t think this has been thought through. It’s a very confused situation.

“They can come after me personally, but we’ve been going for nine years and have never been successfully sued yet.”

Another website editor said: “It is total confusion — we do not know whether we will be covered or not and it is very concerning. We will just have to wait and see if we are affected.”

Last night, a Whitehall source ruled out a fresh round of negotiations and suggested there would be “no further talks with Hacked Off” of any kind.

“No newspaper or blogger would be forced to join the regulator,” a Department for Culture source said. “However, those ‘relevant publishers’ that choose not to join would be subject to costs and could be subject to exemplary damages if taken to court.

“Relevant publishers are specifically defined and could include blog sites that are written by multiple authors, have editorial control and are published in the course of business.”
